in living room? 3 2
in your child’s bedroom? 3 2
in your bathroom(s) your child uses? 3 2

Post-Use Hygiene Practices Questions

For the following questions, please use one of the four responses (every time,
often, sometimes, or rarely/never):

B11. After using this facility:
Every Time Often

How often does your child shower and change 3 2
clothes immediately after engaging in activities on
the synthetic turf at this facility?

How often does your child’s shoes/equipment get 3 2
wiped or removed before entering your home?

Sometimes Rarely/Never

1 0

For the following questions, please use one of the six responses (never, once a month, 2 to 3 times a

month, once a week, 2-3 times a week, or four or more times a week).

B12. At other locations:

Never Once a

month
How often has your child played on any other synthetic 0 1
turf fields/natural grass fields during the past year?
How often has your child played on any synthetic turf 0 1
fields/natural grass fields in the last five years?
How often has your child played on any natural grass 0 1
fields/synthetic turf fields during the past year?
How often has your child played on any natural grass 0 1
fields/synthetic turf fields in the last five years?
How often has your child played on playgrounds with 0 1
rubber mulch, mats or synthetic turf during the past
year?

[ PAGE \* MERGEFORMAT ]
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How often has your child played on playgrounds with 0 1 2 3 4 5
rubber mulch, mats or synthetic turf during in the last
five years?

General Hygiene Questions

B13. How many times in general does your child wash their hands per day?

B14. How many times in general does your child bathe or shower per week?

Exposure-related Questions

C1. How does your child get to school on a typical day? Car School bus

Bike Walk Other

C2. How much time does it take your child to get to school on a typical day?

C3. How did your child get to the practice field today? Car School bus

Bike Walk Other

C4. How much time did it take your child to get to practice today?

C5. Did your child eat grilled, barbequed, smoked, or deep fried food during the last 24 hours?

Yes No

C5a. If yes, please describe which of the food descirbed above that your child ate and when? (Hint:
Barbequed chicken, grilled steak)

General Demographic Questions

D1. How old is your child?%

D2. Is your child male or female? @ Male @ Female @) Refused

D3. Do you consider your child to be Hispanic or Latino? @ Yes @& No & Refused

D4. Which of the following categories best describes your child’s race? {select one or

more)

@ Native American @ Black or African White @ Don’t know
Indian or Alaska American
Native

@ Asian @ Native Hawaiianor ¥/ Refused
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Other Pacific

Islander
D5. How tall is your child? (ft) (in)
D6. How much does your child weigh? (lbs)

D7. What is your child’s current grade in school?

@ 6" Other
7t @  Refused
8th |

Specify other grade

That concludes the survey. Thank you for your time. | know that your time is
valuable.

If you have any questions or concerns, please, refer to the contact sheet for
information on who to contuact.
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ED_002923_00001924-00302



Appendix N5a Supplemental Exposure Measurement Form — Pre-activity questionnaire administration
(OMB Attachment 4f1)

Federal Government Study on the Use of Recycled Tire
Crumbs in Synthetic Turf Fields

Your role as a synthetic turf (or natural grass field user) participant

Please arrive 30 minutes before your practice for the questionnaire and pre-activity urine
collection and stay 15 minutes after for your post-activity urine collection.

Please arrive at:

Please refrain from eating any grilled, barbequed, smoked, or deep fried foods for 24
hours before your scheduled appointment.

We will give you/your child a $25 gift card as a “thank you” when you or he/she completes the
interview. The gift card can be used at most stores or for online shopping.

People who also provide urine samples will get additional gift cards ($10 pre-activity and $15
post-activity).

If you or your child have any questions about the study or wish to drop out, please contact:

Kelsey Benson
[ HYPERLINK "mailto:Kbenson@cdc.gov” ]
770-488-0684

Thank you for participating!
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Appendix N5b Supplemental Exposure Measurement Form — Post-activity questionnaire
administration
{OMB Attachment 4f1)

Federal Government Study on the Use of Recycled Tire
Crumbs in Synthetic Turf Fields

Your role as a synthetic turf (or natural grass field user) participant

Please arrive 15 minutes before your practice for pre-activity urine collection and stay 30
minutes after for your post-activity urine collection and questionnaire.

Please arrive at:

Please refrain from eating any grilled, barbequed, smoked, or deep fried foods for 24
hours before your scheduled appointment.

We will give you/your child a $25 gift card as a “thank you” when you or he/she completes the
interview. The gift card can be used at most stores or for online shopping.

People who also provide urine samples will get additional gift cards ($10 pre-activity and $15
post-activity).

If you or your child have any questions about the study or wish to drop out, please contact:

Kelsey Benson
[ HYPERLINK "mailto:Kbenson@cdc.gov" ]
770-488-0684

Thank you for participating!
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Appendix N6 Supplemental Exposure Measurement Form

(OMB Attachment 4g1) Form Approved
OMB No. 0923-00xx
Exp. Date xx/xx/20xx

Supplemental Exposure Measurement Form

Study ID Number

Sample Collection Date

Collector ID

Field ID

ATSDR estimates the average public reporting burden for this collection of information as 10 minutes per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the
collection of information. An agency may not conduct or sponsor, and a person is not required to respond to collection of information
unless it displays a currently valid OMB control number. Send comments regarding this burden estimate or any other aspect of this
collection of information, including suggestions for reducing this burden to CDC/ATSDR Reports Clearance Officer; 1600 Clifton Road, MS
D-74, Atlanta, GA 30333, ATTN: PRA (0923-00xx).

Study ID Number

NOTE: Use one form for each participant if multiple participants are part of a sampling event

For natural grass field user participants:

Have you played on a synthetic turf field in the past 24 hours? Yes No

If yes, participant is not eligible to participate at this time.

If no, participant is eligible to participate and investigator will proceed with data collection.

Urine Samples

‘ Urine volume l Time of collection
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Sample Type Sample Collected
Pre-Activity Yes No
Post-Activity Yes No

What time of the day was your/your child’s most recent void?

[ PAGE \* MERGEFORMAT ]
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Message

From:
Sent:
To:
CcC:

Subject:

Hi Alex.

Kochis, Daniel [Kochis.daniel@epa.gov]

4/9/2019 8:28:36 PM

Dunn, Alexandra [dunn.alexandra@epa.gov]; Bertrand, Charlotte [Bertrand.Charlotte @epa.gov]

Beck, Nancy [Beck.Nancy@epa.gov]; Scott, Gregory [Scott.Gregory@epa.gov]; Layne, Arnold
[Layne.Arncld@epa.gov]; Berkley, Bruce [Berkley.Bruce@epa.gov]; Kadeli, Lek [Kadeli.Lek@epa.gov]; Baptist, Erik
[Baptist.Erik@epa.gov]; Morris, Jeff [Morris. Jeff@epa.gov]; Hartman, Mark [Hartman.Mark@epa.gov]; Henry, Tala
[Henry.Tala@epa.gov]

RE: OCSPP related HAC & SAC Hearing notes

Below are excerpts from today's HEC hearing relevant to OCSPP. If there are any questions, please let us know.

House Energy and Commerce Committee hearing: bttps:/Swww voutube comfwatch Py=RhOr 78k

Tonko (32:30) We've previously discussed the Strengthening Transparency in Regulatory Science proposed rule. What
is the status?

Administrator: We're still working on it. Intend to move forward with it before the end of this year.

Tonko: You sent a lelter to Senator Carper committing to submit EPA’s systematic review method for TSCA risk
evaluations to the National Academy of Sciences for review. What is the status of the Academy's review?
Administrator: Data for the first 10 chemical evaluations have been submitted, won’t be completed until the end
of this year,

Tonko: Will the Academy have complete discretion in selecting the scope and membership of the review team?
Administrator: Yes,

in 2017, ORD developed a review report for OPP on epidemiology and health effects research of exposurs o
glyphasate. Why was that work not included in your public release of that research and will you release it now?
Administrator: Vil need to get back to you.

Tonko: The IRIS handbook was ready for release in December 2018, Will you release it publicly now?
Administrator: it's not yet complete. Vil get back to you on the deadline.

Tonko: Formaldehyde was recently designated as a high priority candidate for risk evaluation under TSCA. Long
delayed review under IRIS. What is the siatus of the RIS formaldehyde assessment and will that inform the risk
evaluation process under TSCA?

Administrator: Yes it will. We're not moving forward with the RIS review at this time. We can regulate under
TSCA, but not RIS,

Tonko: Will the IRIS assessment be released for interagency review and what are the plans for external scientific
peer review?

Administrator: Program offices submitted high priority chemical lists for IRIS. Formaldehyde was identified as
high priority. We decided it would be more timely and effective to assess under TSCA.

Tonko: As required under RIS, when can we expect the IRIS formaldshyde risk assessment to be released?
Administrator: We're not moving forward with the formaldehyde assessment under IRIS. We're moving forward
under TSCA,

Tonko: How would you grant exemptions to the Strengthening Transparency in Regulatory Science proposed
rule? EPA has kept reports hidden for the benefit of industry; notes PV-29.

Administrator: If an important scientific study is not available to the public, Administrator should weigh whether
it's important to move forward, Evaluate on case by case basis. Not a refroactive option.

Shimkus {37:43}: As of three weeks ago, the number of new chemical notices awaiting completion of review is 62%,
higher than the historical case load of new chemical applications. TSCA mandates completion within 80 days but not
later than 180 days. How many of the 527 chemicals are older than 180 days?

Administrator: 270. Lower than what it was. Challenges within the timeframes. Processing them faster.
Shimkus: How many are older than 80 days?
Administrator: 110-120.
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- Shimkus: Is this a Iabor {TSCA workforce) or legal problem?

- Administrator: Labor. Implementation challenges. Trying to address the backiog.

- Shimkus: Do you have a plan fo devote resources to address older pre-manufacture notices that have been
languishing for many months/years?

- Administrator: Yes. 25 new TSCA hires last year, also 25 lost due to attrition.

Pallone {53:55): In 2017, Scott Pruitt committed to expand asbestos risk evaluation to include exposure to legacy
asbestos. 5till hasn't been done. Will you commit to banning ongoing uses of asbestos under TSCA?
- Administrator: Yes.
- Pallone: Last year, Scott Pruitt committed to banning methylene chioride. Now you've moved forward with only
a partial ban, leaving commercial uses in place. Will you commit to a commercial use ban?
- Administrator: We're taking comment on a training and certification program.
- Pallone: Pigment Violet 29 studies withheld previously, data tables now redacted. Will you commit to releasing
the data tables?
- Administrator: Redacted data was CBL. Legally, we cannot release.
- Pallone: Will you commit to releasing an unredacted Notice of Violation against Chemours/Dupont?
- Administrator: Legally required under statute to protect CBL. Chemours has been directed to test hundreds of
water supplies.

Johnson {1:09:16}): Will the new rule being developed under T8CA Section 8 address duplicate reporting [of unintended
byproducts]?
- Administrator: | believe so, but fet me get back to you on the details.

McNerney {1:49:15) Will you commit to using National Institute for Environmental Health Sciences PFAS research to
ensure regulatory actions are consistent? Significant budget reductions to PFAS research programs.
- Administrator: Yes, working wth all federal partners. Most comprehensive multi-media action plan we've aver
developed.
- McNerney: Do you commit to ensuring that all PFAS regulatory actions are consistent with the Agency for Toxic
Substances and Disease Registry?
- Administrator: Yes, Their numbers are different than ours.

Tonko (2:31:25): [dosing statement] EPA 1o confirm that [systematic review method for] TSCA risk evaluation was sent
10 NAS. Letter sent to EPA from Dingell, Lujan, Welch in December 2018 on PFAS chemicals and T8CA. Committee
intends to work on PFAS this vear. Can EPA provide the information requested within 7 working days?

- Administrator: Pll check on the status of our response. Noncommittal on timing of response,

Thanks,

From: Dunn, Alexandra

Sent: Tuesday, April 09, 2019 3:41 PM

To: Bertrand, Charlotte <Bertrand.Charlotte @epa.gov>

Cc: Beck, Nancy <Beck.Nancy@epa.gov>; Scott, Gregory <Scott.Gregory@epa.gov>; Layne, Arnold
<Layne.Arnold@epa.gov>; Berkley, Bruce <Berkley.Bruce@epa.gov>; Kadeli, Lek <Kadeli.Lek@epa.gov>; Kochis, Daniel
<Kochis.daniel@epa.gov>; Baptist, Erik <Baptist.Erik@epa.gov>; Morris, Jeff <Morris.Jeff@epa.gov>; Hartman, Mark
<Hartman.Mark@epa.gov>; Henry, Tala <Henry.Tala@epa.gov>

Subject: Re: OCSPP related HAC & SAC Hearing notes

Can someone do this for today’s hearing?

Alexandra Dapolito Dunn, Esq.
Assistant Administrator
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Office of Chemical Safety & Pollution Prevention
U.S. Environmental Protection Agency
Washington, DC

Sent from my iPhone

On Apr 3, 2019, at 6:16 PM, Bertrand, Charlotte <Bertrand.Charlotte @epa.gov> wrote:

This is great! Thank you Dan!!

From: Beck, Nancy

Sent: Wednesday, April 03, 2019 3:08 PM

To: Scott, Gregory <Sootb.Gregoryi@epa.gov>

Cc: Layne, Arnold <Layne. Arnold@epa.gov>; Berkley, Bruce <Berkley. Bruce@epa. pov>; Kadeli, Lek
<Kadel.Lek@epa.gov>; Kochis, Daniel <Kochis.daniel@ena zov>; Dunn, Alexandra
<dunn.slexandra@epa.gov>; Bertrand, Charlotte <Bertrand. Charlotie@epa.gov>; Baptist, Erik
<Baptist.Erik@epa.gov>; Morris, Jeff <Morris Jeff@epa.gov>; Hartman, Mark

<Hartman Mark@epa.gov>; Henry, Tala <Hsnry Tala@epa.gow>

Subject: RE: OCSPP related HAC & SAC Hearing notes

Many thanks to Dan! Kudos for not only the notes, but also the timestamps so we can find the full
dialogue if interested.
All things TSCA!

Nancy B. Beck, Ph.D., DABT

Principal Deputy Assistant Administrator, OCSPP
P: 202-564-1273

beck nancy@ena.gov

From: Scott, Gregory

Sent: Wednesday, April 3, 2019 3:03 PM

To: Beck, Nancy <Back. Nancy@epa.gov>

Cc: Layne, Arnold <Layne. Amoldi@epa.gov>; Berkley, Bruce <Berkiey. Bruce®@epa. gov>; Kadeli, Lek
<Kadel Lek@epa gov>; Kochis, Daniel <kochis.danisi@epa.gov>

Subject: OCSPP related HAC & SAC Hearing notes

Hi Nancy,

Per our conversation this morning, below are some high level notes that Dan put together on OCSPP
related topics that came up during the HAC and SAC hearings. Let us know if you need anything else
related to this.

Greg

SAC HEARING {April 3): https:/lwww . c-snan.org/viden/P450448-1 feng-administrator-wheeler-
restifies-agenoys-fiscal-vear-2020-budset-request

Tester {29:40): Has PFAS been banned? Senator mentions firefighting foam specifically.
Administrator: Yes, the worst ones, but there are thousands of chemicals. We are evaluating a SNUR for
PFOA/PFAS.
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Tester {30:56): Are yvou familiar with Libby. Serious asbestos problems. Do you plan to finalize the
asbestos risk evaluation report by December 20197
- Administrator: That is the goal. Asbestos is one of the first 10 chemicals evaluated under
TSCA. The shutdown in January may impact the schedule.
- Tester: The proposed budget is reduced by 28%, almost one third. Will that reduction impact
the report?
- Administrator: Mo,
- Tester: How long after the report is finalized will it take to pull asbestos products off the
market?
- Administrator: SNUR to stop importation of new asbestos products. | can’t prejudge a risk
assessment before it's complete. EPA will act quickly.

Merkiey {1:16:49): Lead iz a major health threat to yvoung children. You proposed a reduction to EPA's
lead program. Why?

- Administrator: We work closely with HUD on lead paint. EPAis moving forward with our lead
dust regulation, should be finalized by June 2018, Also proposing a lead in copper pipe rule, first
time modernized in over 20 years. We found that EPA’s lead program was duplicative of HUD
work. Considering mandatory testing at schools and day care facilities.

- Merkley: You're talking about a future regulation while reducing STAG funding to states for lead
testing in schools. More children will be poisoned.

- Administrator: EPA also requested S50M for Healthy Schools program which will work o
address lead and other contaminants in schools,

Daines {1:25:40): Asbestos has caused significant problems in Montana {vermiculite mining, preschool
contamination). Fager for EPA to complete the asbestos risk evaluation by December 2019, Thank vou
for going a step beyond TSCA requirements with the asbestos SNUR. Why did EPA list specific yses of
asbestos rather than banning all new uses?

- Administrator: We are about to go final on the SNUR. We are reviewing that particular
comment. There was a lot of misinformation in the press when we announced the SNUR last
year. The TSCA process takes several years to complete. Asbestos importation was a potential
concern. SNUR pufs in place a requirement to request permission prior to importing, which
didn’t exist previously. SNUR s intended to be the stop gap measure until we finish the risk
assessment. Moving forward for the first time in over 25 years to address asbestos.

Udall {1:32:10): Overwhelming bipartisan support for the reform of TSCA. Methylene chioride was a
watered down regulation, walked back protections for workers., Methylene chioride paint strippers
pose an unreasonable risk of acute human lethality, correct?

- Administrator: Yes, correct, but let me confirm the facts you cite. A comment period for training
and certification has been instituted, never been in place before. if during the comment period
we determine that we cannot have a training and certification program, we can ban it for
workers as well. We are evaluating whether the product can be safely used after completing
certification and training through the EPA/Federal Government,

HAC HEARING (April 2): hitps:/Swwsw voutube.com/Swateh Pu=SI2MEIgd 7EOEfeaturesvoutu.be

Lowey {18:12): [opening stalement] Disappoinied that EPA has decided to delay rulemaking on toxic
chemicals like methylene chloride, and suppress science on risk of chemicals like formaldehyde,
pesticides and water.

McColum {1:33:02}): EPA management of the RIS program and GAQ's report, Udall letter sent letter fast
week, EPA appears to be thumbing its nose at Congressional directives. Potential misuse of
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appropriated resources. EPA was directed to fund IRIS program with ORD appropriated FTE. However,
these FTE were used to support QCSPP. Please explain.
- Administrator: ORD employees were temporarily detailed to Toxics Program as part of
OneEPA. These were cross training opportunities. Employees have since returned to ORD.
- nside EPA April 2 article.

Lawrence {1:15:00); Why are vou creating a new S50M Heslthy Schools program when bipartisan
programs already exist that assist children in schools?
- Administrator: Current programs are disjointed, ie. T5CA PCB windowsills, indoor air, lead
pipes. The new program is intended to evaluate schools holistically.

McoColum: {1:35:41}): Formaldehyde risk assessment moved from RIS to TSCA. Now formaldehyde is
designated high priority under TSCA. Please explain staff and chemical assessment movement between
programs.
- Administrator: Details happen regularly. Working on formaldehyde for 27 vears. No regulatory
program under RIS, More substantial and faster support to review formaldehyde under TSCA
compared to IRIS,

Simpson {1:47:56): Is EPA following Congressional intent with regard to RIS,
- Administrator: Yes.
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U.S. Senate Committee on Environment and Public Works
Hearing entitled, “Hearing on the Nomination of Andrew Wheeler to be Administrator of
the Environmental Protection Agency”
January 16, 2019
Questions for the Record for Mr. Andrew Wheeler

Ranking Member Carper:

Your responses to questions for the record from the Committee’s August 1, 2018 hearing left
much to be desired. Many questions did not receive specific responses, which is troubling given
that the Committee did not receive your answers for four months. Please ensure that your
responses to these questions are not similarly deficient. Moreover, in light of the Agency’s
insistence on moving forward quickly with your confirmation hearing and the use of furloughed
staff to prepare you for it, please do not attempt to justify a failure to provide any of the
responses or requested materials on the shutdown, absent a concurrent request that further action
on your nomination be postponed until after the EPA re-opens.

I appreciate your questions for the record following up on my January 16, 2019,
confirmation hearing. The EPA has demonstrated that it takes inquiries from Congress
very seriously. The Agency provided a thorough job of responding to the Questions for the
Record from my prior confirmation hearing, and we are doing the same here while
protecting our ability to complete reasoned and deliberative rulemaking on the actions that
are in process. I am discouraged to learn from the Questions for the Record for this
hearing that you found my answers deficient from a previous hearing although that
concern has not been raised during our handful of meetings and discussions with you since
that time. While maintaining those important executive branch equities, I will ensure that
the longstanding practice of providing timely responses to Congressional inquiries
continues, including producing documents as appropriate. If confirmed, I look forward to
continuing to work with you and your staff to provide the information that Congress needs
to perform its proper legislative function.

Questions on the Trump Administration’s Proposed Fuel Economy and Greenhouse Gas Tailpipe
Standards Rollback

I asked you a number of questions on this topic following your testimony at the August 1, 2018
hearing. You failed to provide specific responses. Please do so now promptly, and answer the
additional questions, especially in light of your statement at the hearing that “We know that we
need to finalize our [fuel economy and greenhouse gas tailpipe standards] proposal by March
30.”

1. During the development of the “Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for
Model Years 2021-26 Passenger Cars and Light Trucks”, EPA officials met with OMB and
NHTSA officials to convey their concerns about the proposal several times. They left
numerous documents with OMB officials that are now part of the rulemaking docket! These

U https://www regulations. sov/document 7D=EPA-HO-OAR-2018-0283-0453
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documents indicate that there are significant problems with the model that was used by
NHTSA to develop the proposal to freeze fuel economy and greenhouse gas tailpipe
standards from 2020-26. One such example is a document titled “Email 5 -

_Email from William Charmley to Chandana Achanta - June 18, 2018%20(1).pdf”.
This 122 page long document includes a number of PowerPoint presentations EPA made to
OMB and NHTSA staff along with additional documentation and analysis.

a. The document notes that “EPA analysis to date shows significant and
fundamental flaws in CAFE model (both the CAFE version and the “GHG
version”).... These flaws make the CAFE model unusable in current form for
policy analysis and for assessing the appropriate level of the CAFE or GHG
standards.” Do you believe that each of these flaws were fully remedied before
the rules were proposed? If so, please list the specific remedies that addressed
each of EPA’s concerns. If not, will you ensure that all necessary technical input
from EPA’s Office of Transportation and Air Quality is incorporated into the final
rule in order to ensure that the rule cannot be successfully over-turned in court on
grounds that the model on which it is based is significantly or fundamentally
flawed?

As I explained in responding to a similar question arising out of my August 1,
2018 hearing before the Committee, the documents you reference were made
available by EPA in the rulemaking docket, because they are part of the
documentation of interagency review of the draft proposed rule. EPA and
NHTSA are working collaboratively in developing this proposed rule and
working through modeling methods and technical inputs and assumptions is
a necessary and critical aspect of the agencies’ joint rulemaking development
efforts.

In particular, with respect to the CAFE model, I would point out, that, as
outlined in the Notice of Proposed Rulemaking, available at Docket No.
EPA-HQ-OAR-2018-0283, having reviewed comments on the subject and
having considered the matter fully, the agencies determined it is reasonable
and appropriate to use DOE/Argonne’s model for full-vehicle simulation,
and to use DOT’s CAFE model for analysis of regulatory alternatives. Using
the CAFE model allows consideration of the following factors: the CAFE
model explicitly evaluates the cost of compliance for each manufacturer, each
fleet, and each model year; it accounts for lead time necessary for compliance
by directly incorporating estimated manufacturer production cycles for
every vehicle in the fleet, ensuring that the analysis does not assume vehicles
can be redesigned to incorporate more technology without regard to lead
time considerations; it provides information on safety effects associated with
different levels of standards and information about many other impacts on
consumers, and it calculates energy impacts (i.e., fuel saved or consumed) as
a primary function, besides being capable of providing information about
many other factors within EPA’s broad Clean Air Act discretion to consider.
See 83 Fed. Reg. 43,000-01.
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As work on this rule is ongoing, it would not be appropriate for me to
comment on whether, as you put it, “each of these flaws were fully remedied
before the rules were proposed.” We will be developing responses to the issue
you raise here as part of our joint effort to finalize this important rule. We
will not take definitive positions on any issues until the rule is final.

One of the main contributors to the NHTSA conclusions that the augural
standards would cause thousands of additional deaths is NHTSA’s “consumer
choice” module, which asserts that making the fleet more fuel efficient will cause
people to keep their less safe, older vehicles for longer, and that this will mean
there are more unsafe vehicles on the road (because newer vehicles have more
safety technologies). The document states that EPA believed this NHTSA model
was flawed, because it predicts an additional 26 million non-existent vehicles
would be in the 2016 fleet and 46 million additional non-existent vehicles in the
2030 fleet. For context, this would represent a 15-20% increase in registered
vehicles. The document also notes that this problem appeared to be un-remedied
several months after EPA first raised it. Was this problem remedied in the
proposed rule? If so, how? If not, will you ensure that it is remedied before the
EPA rule is finalized in order to avoid litigation that will result in the rule being
overturned on grounds that the model on which it is based is significantly or
fundamentally flawed?

With respect to the consumer choice model as it predicts fleet turnover, EPA
and NHTSA are working collaboratively in developing this proposed rule
and working through modeling methods and technical inputs and
assumptions is a necessary and critical aspect of the agencies’ joint
rulemaking development efforts. As this work is ongoing, it would not be
appropriate for me to comment on your query whether, as you put it, “this
problem [was] remedied in the proposed rule.” We are developing responses
to the issue you raise here as part of our joint effort to finalize this important
rule. We will not take definitive positions on any issues until the rule is final.

The document also found that NHTSA’s consumer choice model predicts an
unexplained, and apparently fictitious 10-15% increase in vehicle miles traveled
(VMT). Specifically, the model somehow predicts people will drive an extra 239
billion miles in 2016 and 302 billion more miles in 2030. The increased deaths
associated with higher efficiency standards in the NHTSA model are highly
correlated to VMT (more driving equals more accidents equals more deaths). It
would thus seem that EPA believes that the NHTSA safety numbers are
predicated on an entirely fictitious driving scenario. Was this problem remedied
in the proposed rule? If so, how? If not, will you ensure that it is remedied before
the EPA rule is finalized in order to avoid litigation that will result in the rule
being overturned on grounds that the model on which it is based is significantly or
fundamentally flawed?
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With respect to the consumer choice model as it predicts VMT, EPA and
NHTSA are working collaboratively in developing this proposed rule and
working through modeling methods and technical inputs and assumptions is
a necessary and critical aspect of the agencies’ joint rulemaking development
efforts. As this work is ongoing, it would not be appropriate for me to
comment on your query whether, as you put it, “this problem [was] remedied
in the proposed rule.” We are developing responses to the issue you raise
here as part of our joint effort to finalize this important rule. We will not
take definitive positions on any issues until the rule is final.

The document also notes that NHTSA does not accurately model the manner in
which automobile manufacturers trade credits as part of their compliance
strategies, observing that NHTSA does not assume that compliance credits are
traded between manufacturers’ car and truck fleets (which is the manufacturers’
current practice), and that this has the effect of over-estimating compliance costs.
Was this modeling problem remedied in the proposed rule? If so, how? If not, will
you ensure that it is remedied before the EP A rule is finalized in order to avoid
litigation that will result in the rule being overturned on grounds that the model on
which it is based is significantly or fundamentally flawed?

With respect to the modeling of credit trading, EPA and NHTSA are
working collaboratively in developing this proposed rule and working
through modeling methods and technical inputs and assumptions is a
necessary and critical aspect of the agencies’ joint rulemaking development
efforts. As this work is ongoing, it would not be appropriate for me to
comment on your query whether, as you put it, “this modeling problem [was]
remedied in the proposed rule.” We are developing responses to the issue you
raise here as part of our joint effort to finalize this important rule. We will
not take definitive positions on any issues until the rule is final.

The document observes that NHTSA’s model overestimates the costs of particular
technologies compared to their actual costs and use in the real world. The model
also reportedly selects the most expensive technology packages to meet the
standards, which overestimates the most cost-effective ways to do so by $1-2,000
per vehicle. Do you agree that manufacturers would be more likely to select the
most cost-effective set of technologies with which to meet standards, rather than
the least cost-effective set of technologies? If not, why not? Was this problem
remedied in the proposed rule? If so, how? If not, will you ensure that it is
remedied before the EPA rule is finalized in order to avoid litigation that will
result in the rule being overturned on grounds that the model on which it is based
is significantly or fundamentally flawed?
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With respect to the modeling of technology cost and technology selection,
EPA and NHTSA are working collaboratively in developing this proposed
rule and working through modeling methods and technical inputs and
assumptions is a necessary and critical aspect of the agencies’ joint
rulemaking development efforts. As this work is ongoing, it would not be
appropriate for me to comment on your query whether, as you put it, “this
problem [was] remedied in the proposed rule.” We are developing responses
to the issue you raise here as part of our joint effort to finalize this important
rule. We will not take definitive positions on any issues until the rule is final.

The document stated that the NHTSA model omitted the benefits of some fuel -
efficient technologies entirely, while others were erroneously inputted into the
model. For example, ‘start/stop’ technology, a technology that causes engines to
automatically shut off while vehicles are stopped in traffic (and thus use no fuel),
is estimated to have a negative effect on fuel-efficiency, which is simply not
plausible. Were these problems remedied in the proposed rule? If so, how? If not,
will you ensure that they are remedied before the EPA rule is finalized in order to
avoid litigation that will result in the rule being overturned on grounds that the
model on which it is based is significantly or fundamentally flawed?

With respect to the modeling of fuel-efficient technologies, EPA and NHTSA
are working collaboratively in developing this proposed rule and working
through modeling methods and technical inputs and assumptions is a
necessary and critical aspect of the agencies’ joint rulemaking development
efforts. As this work is ongoing, it would not be appropriate for me to
comment on your query whether, as you put it, “these problems [were]
remedied in the proposed rule.” We are developing responses to the issue you
raise here as part of our joint effort to finalize this important rule. We will
not take definitive positions on any issues until the rule is final.

The document observed that NHTSA’s model appears to add vehicle miles
travelled in unexplained ways. For example, it observed that as many as 25 billion
more miles of driving were predicted in a given year, even when the rebound
effect (a measure of how much extra driving consumers are expected to do as a
result of having more fuel-efficient vehicles) was set to O percent. The document
observes that NHTSA’s model actually predicts less driving when the rebound
effect was set to 20 percent (meaning 20% more driving by consumers in more
fuel-efficient vehicles would have been included in the model) than when it was
kept to 0 percent. This suggests that NHTSA’s model is incapable of predicting
anything accurately, separate and apart from whether one agrees with its policy
premise. Was this problem remedied in the proposed rule? If so, how? If not, will
you ensure that it is remedied before the EPA rule is finalized in order to avoid
litigation that will result in the rule being overturned on grounds that the model on
which it is based is significantly or fundamentally flawed?
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With respect to the modeling of VMT, EPA and NHTSA are working
collaboratively in developing this proposed rule and working through
modeling methods and technical inputs and assumptions is a necessary and
critical aspect of the agencies’ joint rulemaking development efforts. As this
work is ongoing, it would not be appropriate for me to comment on your
query whether, as you put it, “this problem [was] remedied in the proposed
rule.” We are developing responses to the issue you raise here as part of our
joint effort to finalize this important rule. We will not take definitive
positions on any issues until the rule is final.

The document states that NHTSA’s “Proposed standards are detrimental to safety,
rather than beneficial” once NHTSA’s modeling errors were corrected. In fact,
EPA found that the proposed standards result in “an average increase of 17
fatalities per year in VY's 2036-2045” relative to the current standards. Do you
agree with this conclusion? If not, why not?

With respect to the modeling of safety effects, EPA and NHTSA are working
collaboratively in developing this proposed rule and working through
modeling methods and technical inputs and assumptions is a necessary and
critical aspect of the agencies’ joint rulemaking development efforts. As this
work is ongoing, it would not be appropriate for me to respond to your query
whether I “agree with this conclusion.” We are developing responses to the
issue you raise here as part of our joint effort to finalize this important rule.
We will not take definitive positions on any issues until the rule is final.

The document states that the NHTSA model projects that the current standards
result in 8,000 fewer new automobiles sold annually in CY's 2021-2032, but that
the used vehicle fleet would grow by 512,000 vehicles per year. That means that
for every new fuel-efficient vehicle that consumers do not purchase (because
NHTSA predicts their costs will be too high), somehow an additional 60 used
vehicles will remain in the fleet. Do you agree that this scenario is simply
implausible in the real world, as the EPA document points out? If not, why not?
Was this problem remedied in the proposed rule? If so, how? If not, will you
ensure that it is remedied before the EPA rule is finalized in order to avoid
litigation that will result in the rule being overturned on grounds that the model on
which it is based is significantly or fundamentally flawed?

With respect to the modeling of new sales and fleet size, EPA and NHTSA
are working collaboratively in developing this proposed rule and working
through modeling methods and technical inputs and assumptions is a
necessary and critical aspect of the agencies’ joint rulemaking development
efforts. As this work is ongoing, it would not be appropriate for me to
comment on your query whether I “agree that this scenario is simply
implausible in the real world.” We are developing responses to the issue you
raise here as part of our joint effort to finalize this important rule. We will
not take definitive positions on any issues until the rule is final.

Page 6 of 150

ED_002923_00002205-00006



j. In draft comments submitted to OMB on June 29, EPA commented that more than
90% of the net benefits for which the proposed rule to freeze fuel economy and
greenhouse gas tailpipe standards takes credit are in fact benefits associated with
vehicles manufactured prior to 2021. EPA attributed this to NHTSA’s flawed
consumer choice model, and questioned whether these could technically be
attributable to the actual post-2021 rule. What would the net benefits of the
preferred alternative— and for each of the other seven alternatives included in the
NPRM — be if the agencies were to compare the costs to the benefits of cars
manufactured within the MY 2021-29 cohort timeframe?

With respect to the modeling of benefits, EPA and NHTSA are working
collaboratively in developing this proposed rule and working through
modeling methods and technical inputs and assumptions is a necessary and
critical aspect of the agencies’ joint rulemaking development efforts. As this
work is ongoing, it would not be appropriate for me to comment on your
query regarding the “net benefits of the preferred alternative” and the other
alternatives. We are developing responses to the issue you raise here as part
of our joint effort to finalize this important rule. We will not take definitive
positions on any issues until the rule is final.

2. Please provide a list of all EPA employees or contractors who have been working on the fuel
economy and greenhouse gas tailpipe standards rule since December 29, 2018, including a
description of what precisely each individual has been doing and how much time they have
spent on each task.

I and other Senate-confirmed senior managers have conferred on this rule. No career
employees worked on the rulemaking during the shutdown.

3. Thave been informed that on July 20, 2018, prior to the finalization and public release of the
proposed roll-back, you received a briefing from EPA’s career staff that consisted of about
20 slides (and a 3-page appendix) and lasted about an hour. The briefing described EPA
career staff’s significant concerns with the proposed rule, including their concern that the
proposal “does not include EPA’s technical assessment or input,” that NHTSA failed to
incorporate any of EPA’s technical analysis or feedback, and that it was clear to EPA that
“NHTSA doesn’t want to engage EPA on technical aspects of NHTSA’s analysis.” That
briefing also included the staff’s request that EPA’s logo be removed from the technical
analysis document used to support the proposed rollback in light of the fact that no EPA
input was included in it.
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a. Please provide me with a copy of the briefing slides.

The requested briefing slides include information that relates to a pending or
contemplated action by EPA and are therefore deliberative and pre-
decisional. We will provide any decisional documents in the administrative
record for future final actions and can supply the final version at that time.

b. You have repeatedly asserted in both public and private meetings that the
proposed rollback will save lives. For example, in your January 16 nominations
hearing you stated that “Under our proposal, we have submitted that there will be
1,000 lives saved a year under our CAFE proposal. I neglected to mention that
earlier, but I think that is very important for everyone to understand.” Please
provide me with a detailed explanation for why you have seemingly discounted
the views and technical input of EPA’s career staff when making these
statements.

I greatly value the views and technical input of EPA career staff. I have not
in any way discounted them. As to the analysis of the vehicle safety issues you
reference, EPA is working in conjunction with NHTSA on this joint
rulemaking, and NHTSA is taking the lead with respect the safety
implications at issue.

Further, I would point out, that, as outlined in the Notice of Proposed
Rulemaking, available at Docket No. EPA-HQ-OAR-2018-0283, having
reviewed comments on the subject and having considered the matter fully,
the agencies determined it is reasonable and appropriate to use
DOE/Argonne’s model for full-vehicle simulation, and to use DOT’s CAFE
model for analysis of regulatory alternatives. Using the CAFE model allows
consideration of the following factors: the CAFE model explicitly evaluates
the cost of compliance for each manufacturer, each fleet, and each model
year; it accounts for lead time necessary for compliance by directly
incorporating estimated manufacturer production cycles for every vehicle in
the fleet, ensuring that the analysis does not assume vehicles can be
redesigned to incorporate more technology without regard to lead time
considerations; it provides information on safety effects associated with
different levels of standards and information about many other impacts on
consumers, and it calculates energy impacts (i.e., fuel saved or consumed) as
a primary function, besides being capable of providing information about
many other factors within EPA’s broad Clean Air Act discretion to consider.
See 83 Fed. Reg. 43,000-01.
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c. Inyour testimony, you also stated that the proposed rollback “would decrease the
cost of a new car by $2,300.” It is my understanding that the briefing you
received on July 20, 2018 included a chart showing that NHTSA's per vehicle
cost estimates associated with the current standards were more than double EPA's
estimates. Please provide me with a detailed explanation for why you have
seemingly discounted the views and technical input of EPA’s career staff when
making these statements.

Again, I have discounted neither the views nor the technical input provided
by EPA career staff. As I previously noted, EPA and NHTSA are working
collaboratively in this joint rulemaking effort. Further, with respect to the
cost modeling, I would point out, that, as outlined in the Notice of Proposed
Rulemaking, available at Docket No. EPA-HQ-OAR-2018-0283, having
reviewed comments on the subject and having considered the matter fully,
the agencies determined it is reasonable and appropriate to use
DOE/Argonne’s model for full-vehicle simulation, and to use DOT’s CAFE
model for analysis of regulatory alternatives. Using the CAFE model allows
consideration of the following factors: the CAFE model explicitly evaluates
the cost of compliance for each manufacturer, each fleet, and each model
year; it accounts for lead time necessary for compliance by directly
incorporating estimated manufacturer production cycles for every vehicle in
the fleet, ensuring that the analysis does not assume vehicles can be
redesigned to incorporate more technology without regard to lead time
considerations; it provides information on safety effects associated with
different levels of standards and information about many other impacts on
consumers, and it calculates energy impacts (i.e., fuel saved or consumed) as
a primary function, besides being capable of providing information about
many other factors within EPA’s broad Clean Air Act discretion to consider.
See 83 Fed. Reg. 43,000-01.

Questions on EPA’s Proposed Mercury and Air Toxics Standards Rollback

4. In EPA’s 2018 proposed revision to the Supplemental Cost Finding for the Mercury and Air
Toxics Standards, it states that, “while there are unquantifiable HAP [hazardous air pollutant]
benefits and significant monetized PM co-benefits associated with MATS, the Administrator
has concluded that the identification of these benefits is not sufficient, in light of the gross
imbalance of monetized costs and HAP benefits, to support a finding that is appropriate and
necessary to regulate EGUs under CAA section 112.2

2EPA, “National Emission Standards for Hazardous Air Pollutants: Coal and Qil-Fired Electric Utility Steam
Generating Units -- Reconsideration of Supplemental Finding and Residual Risk and Technology Review” {Dec
2018), https://www.epa.gov/sites/production/files/2018-12/documents/frnmatsfindingandrtr 12 2018wdisc.pdf
Hereafter called EPA Revised Supplemental Finding Proposal, 2018.
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a.

The proposed revision state that, “with the MATS rule in place, the estimated
inhalation cancer risk to the individual most exposed to actual emissions from the
source category is 9-in-1 million.” Such a risk is higher than the 1-in-1 million
threshold provided in the Clean Air Act as the threshold to delist a source
category. Do any documents in the proposal docket estimate what the inhalation
cancer risk would be if the MATS rule was rescinded?

EPA has not proposed to revise the MATS standards that control mercury
emissions. EPA is not proposing to remove, or delist, electric generating units
from the list of source categories subject to regulation under Section 112, nor
has it proposed to rescind or weaken the emission standards to which those
units are currently subject. The proposed Reconsideration of the 2016
Supplemental Finding and Residual Risk and Technology Review, were it to
be finalized, would have no effect on mercury emissions reduction levels
required under the existing MATS rule.

The Clean Air Act does not permit the delisting of any source category with
emissions that pose a cancer risk greater than 1 in 1,000,000 to the most exposed
individual, regardless of the cost. Why does the proposal fail to regulate EGUs
under Section 112 which pose a far greater cancer risk?

The proposal does not “fail to regulate EGUs”; EPA has proposed to
maintain the existing standards. EPA is not proposing to remove, or delist,
electric generating units from the list of source categories subject to
regulation under Section 112, nor proposed to rescind or weaken the
emission standards to which those units are currently subject.

Given that we already know the inhalation cancer risk is greater than 1 in
1,000,000, and EPA’s proposal asserts that this is “not sufficient” to determine it
is “appropriate and necessary” to regulate EGUs under Section 112, what would
in EPA’s view be a “sufficient” cancer risk to deem that itis “appropriate and
necessary” to regulate?

EPA’s proposed analysis of the statutory term “appropriate and necessary”
is contained in the notice of proposed rulemaking (NPRM) signed on
December 27, 2018, available at hitps://www.epa.gov/mats/regulatory-
actions-final-mercury-and-air-toxics-standards-mats-power-plants. The
language that you quote appears in EPA’s discussion of this statutory
provision at pages 26-31 and refers to the relationship between the monetized
and unmonetized direct and indirect costs and benefits of the 2011 MATS
rule, as informed by the Supreme Court’s opinion in Michigan v. EPA. It is
important to note that the EPA is not proposing to remove, or delist,electric
generating units from the list of source categories subject to regulation under
Section 112, nor has it proposed to rescind or weaken the emission standards
to which those units are currently subject. The analysis presented in the
NPRM specifically addresses the EGU-specific provision in 112(n) and does
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not relate to the references to 1 in 1,000,000 cancer risk found in the delisting
provision at section 112(d)(9) and the residual risk review provision at
section 112(f)(2).

How did the agency weigh “unquantifiable HAP benefits” in the proposal’s
formal cost-benefit analysis to ensure benefits that could not be monetized are not
underrepresented?

With respect to the relationship between unquantifiable HAP benefits and
monetized benefits, the bases for EPA’s proposed Reconsideration of the
2016 Supplemental Finding and Residual Risk and Technology Review are
provided in the notice of proposed rulemaking (NPRM) signed on December
27,2018, and in the supporting documents which will be available in Docket
No. EPA-HQ-OAR-2018-0794. In the meantime, the signed NPRM and an
accompanying factsheet and memorandum on compliance costs, hazardous
air pollutant (HAP) benefits, and ancillary co-pollutant benefits are available
at: https://www.epa.gov/mats/regulatorv-actions-final-mercurv-and-air-
toxics-standards-mats-power-plants. EPA expects to receive comments on a
number of related issues upon publication of the NPRM in the Federal
Register, and it will respond to these comments as part of any final action.

As you will see, the accompanying memorandum presents a summary of
costs and the target pollutant benefits that EPA views as pertinent to the
appropriate and necessary finding under section 112(n)(1)(A). Target
pollutant benefits consist of the quantified and unquantified benefits from
reductions in hazardous air pollutants. EPA also estimated that the MATS
rule would result in ancillary benefits from the concomitant reduction of
non-target pollutants. These include the quantified PM2.5 co-benefits and
other unquantified co-benefits that occur as a result of reductions of non-
HAP emissions. However, for reasons described in the preamble and based
on the specific statutory direction in 112(n)(1)9A), EPA proposes that the
HAP benefits, both quantified and unquantified, are the most relevant
portion of the analysis for purposes of the appropriate and necessary finding.
Therefore, in evaluating the pertinent impacts of this proposed action, EPA
has focused on the target pollutant impacts. EPA has proposed to conclude
that the quantifiable portion of the target HAP benefits are not even
moderately commensurate with the compliance cost of the rule, as the
difference between costs and HAP benefits is substantial using either
discount rate.
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e. Please provide detailed information on all the unquantifiable HAP benefits that
were considered in this proposal and explain why EPA could not ascribe a dollar
value to these benefits.

With respect to unquantifiable HAP benefits, the bases for EPA’s proposed
Reconsideration of the 2016 Supplemental Finding and Residual Risk and
Technology Review are provided in the notice of proposed rulemaking
(NPRM) signed on December 27, 2018, and in the supporting documents
which will be available in Docket No. EPA-HQ-OAR-2018-0794. In the
meantime, the signed NPRM and an accompanying factsheet and
memorandum on compliance costs, hazardous air pollutant (HAP) benefits,
and ancillary co-pollutant benefits are available at:
hitps://www.epa.gov/mats/regulatory-actions-final-mercury-and-air-toxics-
standards-mats-power-plants. EPA expects to receive comments on a
number of related issues upon publication of the NPRM in the Federal
Register, and it will respond to these comments as part of any final action.

As discussed in the NPRM, even with the substantial monetized particulate
matter co-benefits and the significant unquantified HAP benefits associated
with MATS, the gross disparity between monetized costs and HAP benefits,
which we believe to be the primary focus of the Administrator’s
determination in Clean Air Act section 112(n)(1)(A), is too large to support
an affirmative appropriate and necessary finding. As explained in the MATS
Regulatory Impact Analysis, the only health benefit attributed to reducing
mercury emissions that the EPA could quantify and monetize was 1Q loss in
children born to a subset of recreational fishers who consume fish during
pregnancy. The EPA also identified benefits associated with regulation of
HAP from EGUs that could not be quantified. These effects include impacts
of mercury on human health (including neurologic, cardiovascular,
genotoxic, and immunotoxic effects), a variety of adverse health effects
associated with exposure to certain non-mercury HAP (including cancer, and
chronic and acute health disorders that implicate multiple organ systems
such as the lungs and kidneys), and effects on wildlife and ecosystems.

5. If a benefit cannot be monetized, do you consider it to be worth less than a benefit that can be
monetized? If so, why? If not, why not?

As discussed in the answer to the previous question, EPA evaluated monetized and non-
monetized costs and benefits in its NPRM. How EPA treats non-monetized benefits in
the proposed Reconsideration of the 2016 Supplemental Finding and Residual Risk and
Technology Review is explained in the NPRM signed on December 27, 2018, and in the
supporting documents which will be available in Docket No. EPA-HQ-OAR-2018-0794.
In the meantime, the signed NPRM and an accompanying factsheet and memorandum
on compliance costs, hazardous air pollutant (HAP) benefits, and ancillary co-pollutant
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benefits are available at: hitps://www.epa.gov/mats/regulatorv-actions-final-mercury-
and-air-toxics-standards-mats-power-plants.

6. When the 1990 Clean Air Act Amendments were written — which included the current
version of Section 112(n)(1)(A) of the Clean Air Act - there were few, if any, quantifiable
data available on cancer risks of air toxics and no quantifiable data whatsoever available for
non-cancer risks, like birth and neurological defects.> Despite the inability to put a dollar
amount on the benefits of reducing these air toxics, Congress still found it necessary to
require EPA to pursue robust regulations to address major sources of air toxics emissions. At
the same time, Congress indicated that it was well aware of the limitations of relying
exclusively on cost-benefit analysis when assessing air toxics. In the Senate Committee
report on S. 1630 in the 101* Congress, it states, “[T]he public health consequences of
substances which express their toxic potential only after long periods of chronic exposure
will not be given sufficient weight in the regulatory process when they must be balanced
against the present day costs of pollution control and its other economic consequences.*”
Yet, in EPA’s 2018 proposed revision to the Supplemental Cost Finding for the Mercury and
Air Toxics Standards, the agency based the decision to reverse its “appropriate and
necessary” finding solely on a formal cost-benefit analysis that does not incorporate this clear
Congressional intent.

a. Where in the 1990 CAA’s legislative history does EPA believe that Congress
required the agency to conduct a formal cost-benefit analysis to make an
“appropriate and necessary” determination? Please provide a citation to the
relevant portion of the legislative history.

With respect to legislative history, the bases for EPA’s proposed
Reconsideration of the 2016 Supplemental Finding and Residual Risk and
Technology Review are provided in the NPRM signed on December 27, 2018,
and in the supporting documents which will be available in Docket No. EPA-
HQ-OAR-2018-0794. In the meantime, the signed NPRM and an
accompanying factsheet and memorandum on compliance costs, hazardous
air pollutant (HAP) benefits, and ancillary co-pollutant benefits are available
at: https://www.epa.gov/mats/regulatorv-actions-final-mercurv-and-air-
toxics-standards-mats-power-plants. Information responsive to your
questions, including EPA’s understanding of congressional intent with
respect to Section 112(n)(1) of the Clean Air Act, may be found in those
documents. In particular, pages 24 — 26 of the .pdf version of the NPRM
currently available at this link discusses the statutory text, context, and
purpose of CAA section 112(n)(1)(A) and the legislative history of CAA
section 112. Of particular note, the December 2017 NPRM, in discussing the
2016 supplemental “appropriate and necessary” analysis, states:

3 Legislative History 1990 Clean Air Act Amendments, H.Rept 101-490 Part 1, 101st Congress (1989-1990).
4 Legislative History 1990 Clean Air Act Amendments, S.Rept 101-228, 101st Congress {1989-1990).
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“The EPA’s justification for its equal reliance on the co-benefits of non-HAP
emissions when setting the MATS standards in its CAA section 112(n)(1)(A)
determination was flawed. The Agency erred in concluding that the statutory
text of CAA section 112(n)(1)(A) and the legislative history of CAA section
112 more generally ‘expressly supportfed]’ the position that it was
reasonable to consider co-benefits, and give equal weight to those co-benefits,
in a CAA section 112(n)(1)(A) appropriate and necessary finding. 81 FR
24439. The 2016 Supplemental Finding pointed to CAA section
112(n)(1)(A)’s directive to ‘perform a study of the hazards to public health
reasonably anticipated to occur as a result of emissions by electric utility
steam generating units of [HAP] after imposition of the requirements of [the
CAA],’ and noted that the requirement to consider co-benefit reduction of
HAP resulting from other CAA programs highlighted Congress’
understanding that programs targeted at reducing non-HAP pollutants can
and do result in the reduction of HAP emissions. Id. The finding also noted
that the Senate Report on CAA section 112(d)(2) recognized that maximum
achievable control technology (MACT) standards would have the collateral
benefit of controlling criteria pollutants. Id. However, these statements
acknowledging that reductions in HAP can have the collateral benefit of
reducing non-HAP emissions and vice versa, provides no support for the
proposition that any such co-benefits should be the Agency’s primary
consideration when making a finding under CAA section 112(n)(1)(A).
Indeed, it would be highly illogical for the Agency to make a determination
that regulation under CAA section 112, which is expressly designed to deal
with HAP, is justified principally on the basis of the criteria pollutant
impacts of these regulations. That is, if the HAP-related benefits are not at
least moderately commensurate with the cost of HAP controls, then no
amount of co-benefits can offset this imbalance for purposes of a
determination that it is appropriate to regulate under CAA section
112(n)(1)(A). Cf. Michigan, 135 S. Ct. at 2707 (‘One would not say that it is
even rational, never mind “appropriate,” to impose billions of dollars in
economic costs in return for a few dollars in health or environmental
benefits.”).”

O

“In sum, the Agency did not provide any meaningful support for its
conclusion that the statutory text and legislative history support placing
consideration of co-benefits in a CAA section 112(n)(1)(A) determination on
equal footing with the consideration of HAP-specific benefits and, as
explained below, the statutory text strongly supports the use of a different
approach.”
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b. Do you agree with Congress’ assessment that the benefits of reducing air toxics
are not given significant weight in a formal cost-benefit analysis because it is
difficult, and sometimes impossible, to put a dollar value on the benefits of
reducing air toxic emissions? If not, why not? If so, why?

Regarding this question, with respect to cost-benefit analysis of air toxic
emissions reductions, I would direct your attention in particular, to pages 29-
31 of the .pdf version of the NPRM (footnotes omitted):

“The total cost of compliance with MATS ($7.4 to $9.6 billion annually)
vastly outweighs the monetized HAP benefits of the rule ($4 to $6 million
annually). Even with the substantial monetized PM co-benefits and the
significant unquantified HAP benefits associated with MATS, the gross
disparity between monetized costs and HAP benefits, which we believe to be
the primary focus of the Administrator’s determination in CAA section
112(n)(1)(A), is too large to support an affirmative appropriate and
necessary finding. As explained in the MATS RIA, the only health benefit
attributed to reducing Hg emissions that the EPA could quantify and
monetize was 1Q loss in children born to a subset of recreational fishers who
consume fish during pregnancy. The EPA also identified benefits associated
with regulation of HAP from EGUs that could not be quantified. These
effects include impacts of Hg on human health (including neurologic,
cardiovascular, genotoxic, and immuneotoxic effects), a variety of adverse
health effects associated with exposure to certain non-Hg HAP (including
cancer, and chronic and acute health disorders that implicate multiple organ
systems such as the lungs and kidneys), and effects on wildlife and
ecosystems. The EPA acknowledges the importance of these benefits and the
limitations on the Agency’s ability to monetize HAP-specific benefits. The
EPA agrees that such benefits are relevant to any comparison of the benefits
and costs of a regulation. Because unquantified benefits are, by definition,
not considered in monetary terms, the Administrator must evaluate the
evidence of unquantified benefits and determine the extent to which they
alter any conclusions based on the comparison of monetized costs and
benefits. The MATS RIA accounts for all the monetized and unquantified
benefits of the rule, and the EPA’s proposed approach to the cost-benefit
analysis in the RIA does not discount the existence or importance of the
unquantified benefits of reducing HAP emissions. Instead, after fully
acknowledging the existence and importance of such benefits, the EPA
proposes to conclude that substantial and important unquantified benefits of
MATS are not sufficient to overcome the significant difference between the
monetized benefits and costs of this rule. As noted, the unquantified HAP-
related benefits of MATS involve only a limited set of mercury and other
HAP-related morbidity effects in humans and ecosystems.”

Page 15 of 150

ED_002923_00002205-00015



7. As mentioned in the previous question, EPA appears to be ignoring Congressional intent
when it comes to making “appropriate and necessary” determinations by ignoring the real
benefits of reducing exposure to hazardous air pollution, especially those benefits that cannot
be monetized. Since EPA is failing to follow the Clean Air Act’s requirements, please state
what you consider to be a safe level of exposure to a carcinogenic hazardous air pollutant.

I disagree that EPA is “ignoring [c]ongressional intent” or “failing to follow the Clean
Air Act’s requirements” in the proposed Reconsideration of the 2016 Supplemental
Finding and Residual Risk and Technology Review. For an explanation of EPA’s
position regarding these matters, I would direct your attention to the explanation
provided in the NPRM signed on December 27, 2018, and which will be available in the
supporting documents in Docket No. EPA-HQ-OAR-2018-0794. In the meantime, the
signed NPRM and an accompanying factsheet and memorandum on compliance costs,
hazardous air pollutant (HAP) benefits, and ancillary co-pollutant benefits are
available at: https:/www.epa.gov/mats/regulatorv-actions-final-mercury-and-air-
toxics-standards-mats-power-plants. Information responsive to your questions,
including EPA’s understanding of congressional intent with respect to Section 112(n)(1)
of the Clean Air Act, may be found in those documents. In particular, pages 24 — 26 of
the .pdf version of the NPRM currently available at the link discusses the statutory text,
context, and purpose of CAA section 112(n)(1)(A) and the legislative history of CAA
section 112. Particularly relevant passages are set forth in response to Question 6 above.

8. As mentioned in question #6, EPA appears to be ignoring congressional intent when it comes
to making “appropriate and necessary” determinations by ignoring the real benefits of
reducing exposure to hazardous air pollution, especially those benefits that cannot be
monetized. Since EPA is failing to follow the Clean Air Act, please state what you consider
to be a safe level of exposure to an acid gas hazardous air pollutant.

I disagree that EPA is “ignoring congressional intent when it comes to making
‘appropriate and necessary’ determinations” or “failing to follow the Clean Air Act” in
the proposed Reconsideration of the 2016 Supplemental Finding and Residual Risk and
Technology Review. For an explanation of EPA’s position regarding these matters, I
would direct your attention to the explanation provided in the NPRM signed on
December 27,2018, and which will be available in the supporting documents in Docket
No. EPA-HQ-OAR-2018-0794. In the meantime, the signed NPRM and an
accompanying factsheet and memorandum on compliance costs, hazardous air
pollutant (HAP) benefits, and ancillary co-pollutant benefits are available at:
hitps://www.epa.gov/mats/regulatory-actions-final-mercury-and-air-toxics-standards-
mats-power-plants. Information responsive to your questions, including EPA’s
understanding of congressional intent with respect to Section 112(n)(1) of the Clean Air
Act, may be found in those documents. In particular, pages 24 — 26 of the .pdf version of
the NPRM discusses the statutory text, context, and purpose of CAA section
112(n)(1)(A) and the legislative history of CAA section 112. Particularly relevant
passages are set forth in response to Question 6 above.
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9. As mentioned in question #6, EPA appears to be ignoring congressional intent when it comes
to making “appropriate and necessary” determinations” by ignoring the real benefits of
reducing exposure to hazardous air pollution, especially those benefits that cannot be
monetized. Since EPA is failing to follow the Clean Air Act, please state what you consider
to be a safe level of exposure to a heavy metal hazardous air pollutant?

I disagree that EPA is “ignoring congressional intent when it comes to making
‘appropriate and necessary’ determinations” or “failing to follow the Clean Air Act” in
the proposed Reconsideration of the 2016 Supplemental Finding and Residual Risk and
Technology Review. For an explanation of EPA’s position regarding these matters, I
would direct your attention to the explanation provided in the NPRM signed on
December 27, 2018, and in the supporting documents which will be available in Docket
No. EPA-HQ-OAR-2018-0794. In the meantime, the signed NPRM and an
accompanying factsheet and memorandum on compliance costs, hazardous air
pollutant (HAP) benefits, and ancillary co-pollutant benefits are available at:
hitps://www.epa.gov/mats/regulatory-actions-final-mercurv-and-air-toxics-standards-
mats-power-plants. Information responsive to your questions, including EPA’s
understanding of congressional intent with respect to Section 112(n)(1) of the Clean Air
Act, may be found in those documents. In particular, pages 24 — 26 of the .pdf version of
the NPRM discusses the statutory text, context, and purpose of CAA section
112(n)(1)(A) and the legislative history of CAA section 112. Particularly relevant
passages are set forth in response to Question 6 above.

10. EPA’s 2018 proposed revision to the Supplemental Cost Finding for the Mercury and Air
Toxics Standards claims the proposal does not, “present a disproportionate risk to children.>”

a. What analysis in the docket shows that rescinding or weakening MATS is not a
threat to children’s health?

EPA is not rescinding or weakening the MATS standards that control
mercury emissions. EPA is not proposing to remove, or delist, electric
generating units from the list of source categories subject to regulation under
Section 112, nor proposing to rescind or weaken the emission standards to
which those units are currently subject. Accordingly, the proposed
Reconsideration of the 2016 Supplemental Finding and Residual Risk and
Technology Review, were it to be finalized, would present no “threat to
children’s health.”

5 EPA Revised Supplemental Finding Proposal, 2018.
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11.

12.

13

b. What analysis in the docket shows that the benefits of reducing mercury exposure
to children from our nation’s largest source of mercury is “insufficient” to trigger
a determination that it is “appropriate and necessary” to regulate EGUs under
Section 112 of the Clean Air Act?

I direct your attention to the document entitled “Residual Risk Assessment
for the Coal- and Oil-Fired EGU Source Category in Support of the 2019
Risk and Technology Review Proposed Rule” which will be available in
Docket No. EPA-HQ-OAR-2018-0794. In the meantime, the signed NPRM
and an accompanying factsheet and memorandum on compliance costs,
hazardous air pollutant (HAP) benefits, and ancillary co-pollutant benefits
are available at: https://'www.epa.gov/mats/regulatory-actions-final-mercury-
and-air-toxics-standards-mats-power-plants.

Are there currently any EGUs that are not compliant with the Mercury and Air Toxics
Standards rule? If so please provide me with a list.

I understand that numerous coal-fired units shut down in whole or in part because of
the costs of MATS compliance. Of those that remain operational, certain units firing
eastern bituminous coal refuse may have received extensions of state requirements until
early 2019. The MATS proposed rule requested comment on several important issues
related to these units.

Is EPA aware of any blackouts, brownouts or extreme retail consumer price spikes that
occurred as a direct result of the Mercury and Air Toxics Standards rule? If so, please share
the analysis that demonstrates the connection of these events with the MATS rule.

The direct and indirect compliance cost of MATS measures are in the billions of
dollars. It is my understanding that electricity consumers ultimately bear this cost.

. Prior to implementation of the MATS rule, there were more mercury fish consumption

advisories in this country than any other chemical or pollutant combined.

a. Are there still fish consumption advisories for mercury in this country? If so,
please provide copies.

Yes. While EPA does not comprehensively track all advisories, States,
territories, and tribes provide advice on fish caught in waters in their
jurisdiction. EPA has compiled contact information and website for all of
these entities and their advisories at:
hitps://fishadviseryvonline.epa.gov/Contacts.aspx. More information on Fish
and Shellfish Advisories and Safe Eating Guidelines is available at:
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hitps://www.epa.gov/choose-fish-and-shellfish-wiselv/fish-and-shelifish-
advisories-and-safe-eating-guidelines.

b. How many states currently have one or more fish consumption advisories for
mercury?

States, territories, and tribes provide advice on fish caught in waters in their
jurisdiction. EPA has compiled contact information and website for all of
these entities and their advisories at:
hitps:/fishadvisorvonline.epa.gov/Contacts.aspx.

c. Do you believe consuming mercury-laden fish poses any risk to pregnant women
or their unborn babies in this country? If so, why? If so, what is the risk?

I believe that consuming mercury-laden fish poses risk to pregnant women or
their unborn babies. More information on these risks is available at:
https://www.epa.cov/mercury/health-effects-exposures-mercury.

d. In the docket for the 2018 proposed revision to the Supplemental Cost Finding for
MATS, what data does EPA provide that led you to believe there was not a
“sufficient” mercury risk from power plants to deem it “appropriate and
necessary” to regulate EGUs under Section 112 of the Clean Air Act?

I direct your attention to the document entitled “Residual Risk Assessment
for the Coal- and Oil-Fired EGU Source Category in Support of the 2019
Risk and Technology Review Proposed Rule” which will be available in
Docket No. EPA-HQ-OAR-2018-0794. In the meantime, the signed NPRM
and an accompanying factsheet and memorandum on compliance costs,
hazardous air pollutant (HAP) benefits, and ancillary co-pollutant benefits
are available at: hitps:/www.epa.gov/mats/regulatory-actions-final-mercury-
and-air-toxics-standards-mats-power-plants.

14. In 2011, were coal-fired EGUs the largest source of unregulated mercury pollution in this
country? If yes, please include by what order of magnitude coal plants were the largest
source over other sources.

In the final MATS rule in 2012, EPA stated: “In 2005, U.S. EGUs emitted 50 percent of
total domestic anthropogenic Hg emissions . ...” (77 FR 9310). This figure did not
include non-anthropogenic sources, including volcanic eruptions and emissions from
the ocean, or substantial international sources. Estimates of annual global mercury
emissions from both natural and anthropogenic sources are in the range of 5,000 to
8,000 metric tons per year, while 2011 U.S. anthropogenic mercury emissions were 52
tons.
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Information responsive to your questions may be found in the NPRM signed on
December 27, 2018, and in the supporting documents which will be available in Docket
No. EPA-HQ-OAR-2018-0794. More information on mercury emissions can also be
found in EPA’s National Emissions Inventory at: hitps:/www.epa.gov/air-emissions-
inventories.

15. In EPA’s 2018 proposed revision to the Supplemental Cost Finding for the Mercury and Air
Toxics Standards, the agency is, “soliciting comment, however, on whether the EPA has the
authority or obligation to delist EGUs from CAA section 112(c) and rescind (or to rescind
without delisting)” the Mercury and Air Toxics Standards (MATS) Rule.®

a. Ifthe agency decides to delist “EGUs from CAA section 112(¢),” which I do not
believe it has the authority to do, would EPA have the authority to issue mercury
and air toxics standards for the utility sector under Section 112 of the Clean Air

Act, and would utilities legally be required to run control technologies to meet
MATS?

EPA is not proposing to rescind or weaken the MATS standards that control
mercury emissions. EPA is not proposing to remove, or delist, EGUs from
Section 112. As noted on pages 32 — 33 of the .pdf version of the NPRM
currently available at https:/www.epa.gov/mats/regulatorv-actions-final-
mercurv-and-air-toxics-standards-mats-power-plants, EPA is proposing to
conclude that reversing the Clean Air Act section 112(n)(1)(A)
determination, if finalized, would not have the effect of removing EGUs from
the CAA section 112(c)(1) source category list.

b. If the agency rescinds the MATS rule, which I do not believe EPA has the
authority to do, would that not only weaken the standards, but remove them
altogether? If MATS is removed, would utilities have any legal responsibility to
run currently-implemented control technology used to comply with MATS?

EPA is not proposing to rescind or weaken the MATS standards that control
mercury emissions. EPA is not proposing to remove, or delist, EGUs from
Section 112. As noted on pages 32 — 33 of the .pdf version of the NPRM
currently available at https:/www.epa.gov/mats/regulatorv-actions-final-
mercury-and-air-toxics-standards-mats-power-plants, EPA is proposing to
conclude that the reversal of the Clean Air Act section 112(n)(1)(A)
determination, if finalized, would not have the effect of removing EGUs from
the CAA section 112(c)(1) source category list.

5 EPA Revised Supplemental Finding Proposal, 2018.
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16. During your confirmation hearing, several members expressed concerns about EPA’s 2018
proposed revision to the Supplemental Cost Finding for the Mercury and Air Toxics
Standards. During an exchange on this issue with Senator Cardin, you stated that, “on
MATS, I don’t think you can roll back a regulation that has been fully implemented. And the
MATS requirements for the pollution control equipment has been fully implemented. And I
don’t believe, I honestly do not believe that that equipment will be turned off or removed
under our proposal.”

a. If you “don’t think you can roll back a regulation that has been fully
implemented” as you stated to Senator Cardin during your confirmation hearing,
then why is your agency requesting comment on EPA's authority and potential
obligation to delist EGUs from Section 112 of the Clean Air Act and/or rescind
the MATS rule?

EPA is not proposing to rescind or weaken the MATS standards that control
mercury emissions. EPA is not proposing to remove, or delist, EGUs from
Section 112. The bases for EPA’s proposed Reconsideration of the 2016
Supplemental Finding and Residual Risk and Technology Review are
provided in the notice of proposed rulemaking (NPRM) signed on December
27,2018, and in the supporting documents which will be available in Docket
No. EPA-HQ-OAR-2018-0794. In the meantime, the signed NPRM and an
accompanying factsheet and memorandum on compliance costs, hazardous
air pollutant (HAP) benefits, and ancillary co-pollutant benefits are available
at: https://www.epa.gov/mats/regulatorv-actions-final-mercurv-and-air-
toxics-standards-mats-power-plants. EPA expects to receive comments on a
number of related issues upon publication of the NPRM in the Federal
Register, and it will respond to these comments as part of any final action.
As noted on pages 32 — 33 of the .pdf version of the NPRM currently
available at the link, EPA is proposing to conclude that the reversal of the
Clean Air Act section 112(n)(1)(A) determination, if finalized, would not have
the effect of removing EGUs from the CAA section 112(c)(1) source category
list. It is appropriate for EPA to take account of, and seek comment on,
issues of relevance to the proposed action, in the interests of increasing the
legal defensibility and policy soundness of any final determination in this
matter.

b. Have the courts ever vacated an EPA rule that has been implemented? If yes,
which rules, and did it ever result in control technology being uninstalled or
turned oft?

Over the years, courts have found various EPA rules to be contrary to law or
otherwise unreasonable, with the rule sometimes being vacated and

sometimes not being vacated. In turn, those court actions have had different
effects on sources’ compliance obligations.
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c. Within the revised Supplemental Cost Finding for the Mercury and Air Toxics
Standards 2018 proposal, EPA cites that, “[A]gencies have inherent authority to
reconsider past decisions and to revise, replace, or repeal a decision to the extent
permitted by law and supported by a reasoned explanation.” 7 When you stated to
Senator Cardin that you, “don’t think you can roll back a regulation that has been
fully implemented,” did that mean you didn’t think the agency could do so legally
and if so, how does that sync with the argument made in the proposal that the
agency has inherent authority to reconsider past decisions?

EPA is not proposing to rescind or weaken the MATS standards that control
mercury emissions. EPA is not proposing to remove, or delist, electric
generating units from the list of source categories subject to regulation under
Section 112, nor proposing to rescind the emission standards to which those
units are currently subject. As noted on pages 32 — 33 of the .pdf version of
the NPRM currently available at https:/www.epa.gov/mats/regulatory-
actions-final-mercury-and-air-toxics-standards-mats-power-plants, EPA is
proposing to conclude that the reversal of the Clean Air Act section
112(n)(1)(A) determination, if finalized, would not have the effect of
removing EGUs from the CAA section 112(c)(1) source category list. As
stated in the NPRM, “Consistent with [the D.C. Circuit opinion] New Jersey,
the EPA is proposing to find that this reversal of the CAA section
112(n)(1)(A) determination, if finalized, would not have the effect of
removing EGUs from the CAA section 112(c)(1) source category list. Because
EGUs would remain on the CAA section 112(c)(1) source category list, the
CAA section 112(d) standards for that category, as promulgated in the
MATS rule, would be unaffected by final action on this proposal.”

d. If the courts end up vacating the MATS rule because of EPA’s decision to finalize
its proposal finding that it is no longer “appropriate and necessary” to regulate
under Section 112, would you still stand by your comments to Senator Cardin that
you “honestly do not believe that that equipment will be turned off or removed?”
If so, legally speaking, what would require utilities to run control technol ogies
currently being used to meet MATS if the MATS rule were to be vacated or
rescinded?

I stand by my testimony. EPA’s proposal would not rescind or weaken the
MATS standards. Otherwise, EPA has not established a position on the
speculative issue your question raises.

7 EPA Revised Supplemental Finding Proposal, 2018.
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e. Please list all the section 126 petitions your agency has during this Administration
in which petitioners have expressed concerns that a utility upstream is turning off
or not optimizing installed air control technologies and as a result is creating
ozone transport concerns for downwind states. Please identify which of these
petitions were rejected since you became Acting Administrator.

Section 126 of the Clean Air Act gives a state the authority to ask EPA to set
emissions limits for sources of air pollution in other states whose emissions
contribute significantly to nonattainment or interfere with maintenance of
one or more National Ambient Air Quality Standard (NAAQS) in the
petitioning state. Information on Clean Air Act Section 126 petitions related
to ozone NAAQS are available at: https://www.epa.gov/ground-level-ozone-
pollution/ozone-national-ambient-air-guality-standards-naags-section-126.
Below are links to Section 126 petitions related to the 2008 or 2015 ozone
NAAQS submitted since 2016 and their current status:

e New York Petition - May 2018: https://www.epa.gov/ground-
level-ozone-pollution/new-vork-section-126-petition-may-2018,

o Delaware Petition - November 28, 2016:
https://www.epa.gov/ground-level-ozone-pollution/delaware-
section-126-petition-november-28-2016.

¢ Delaware and Maryland Petitions - November 2016:
https://www.epa.gov/ground-level-ozone-pollution/delaware-and-
marviand-126-petitions-november-2016.

e Delaware Petition - August 8, 2016: https:/www.epa.gov/ground-
level-ozone-pollution/delaware-126-petition-august-8-2016.
Delaware Petition - July 7, 2016

e Connecticut Petition - July 2016

In most cases, we have denied such petitions because: (1) they were
inadequately justified by the applicant; and/or (2) other programs have
adequately addressed upwind emission sources.

f.  Are you aware of any situation since you have served at EPA under this
Administration, when a utility has turned off or not fully optimized their installed
controls? If so, please list and explain all situations.

I am not aware of any situation in that time frame in which a utility has
violated its obligations under the Clean Air Act and regulations and permits

issued thereunder by turning off or not fully optimizing their installed
controls.
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17. OMB has also long recognized the limitations of a formal cost-benefit analysis, especially
when benefits cannot be fully monetized. OMB’s 2003 Circular A-4 requires EPA and other
agencies to conduct a complete regulatory analysis that “includes a discussion of non-
quantified as well as quantified benefits and costs. When there are important nonmonetary
values at stake, you should also identify them in your analysis so policymakers can compare
them with the monetary benefits and costs.”® In addition, OMB clarifies in Circular A-4 that
all ancillary benefits should be counted in any rule analysis, directing agencies to “look
beyond the direct benefits and direct costs of your rulemaking and consider any important
ancillary benefits and countervailing risks. An ancillary benefit is a favorable impact of the
rule that is typically unrelated or secondary to the statutory purpose of the rulemaking.”
OMB also states when an agency, “can estimate the monetary value of some but not all of the
ancillary benefits of a regulation, but cannot assign a monetary value to the primary measure
of effectiveness, you should subtract the monetary estimate of the ancillary benefits from the
gross cost estimate to yield an estimated net cost.”” Why does EPA believe it not necessary
to review all the benefits — including ancillary co-benefits — in EPA’s analysis (which is
based only in part on the regulatory impact analysis prepared for OMB and responsive to its
guidance), that is being used to make its “appropriate and necessary” determination under
Section 112(n)(1)(A)? Why are those benefits required to be counted in any other benefit
assessment analysis for any other regulatory action, but not proposed to be included here?

The bases for EPA’s proposed Reconsideration of the 2016 Supplemental Finding and
Residual Risk and Technology Review are provided in the notice of proposed
rulemaking (NPRM) signed on December 27, 2018, and in the supporting documents
which will be available in Docket No. EPA-HQ-OAR-2018-0794. In the meantime, the
signed NPRM and an accompanying factsheet and memorandum on compliance costs,
hazardous air pollutant (HAP) benefits, and ancillary co-pollutant benefits are
available at: htips://www.epa.gov/mats/regulatory-actions-final-mercury-and-air-
toxics-standards-mats-power-plants. Information responsive to your questions may be
found in those documents. EPA expects to receive comments on a number of related
issues upon publication of the NPRM in the Federal Register, and it will respond to
these comments as part of any final action.

For example, the accompanying memorandum presents a summary of costs and the
target pollutant benefits that EPA views as pertinent to the appropriate and necessary
finding under section 112(n)(1)(A). Target pollutant benefits consist of the quantified
and unquantified benefits from reductions in hazardous air pollutants. EPA also
estimated that the MATS rule would result in ancillary benefits from the concomitant
reduction of non-target pollutants. These include the quantified PM2.5 co-benefits and
other unquantified co-benefits that occur as a result of reductions of non-HAP
emissions. However, for reasons described in the preamble and based on the specific
statutory direction in 112(n)(1)(A), EPA proposes that the HAP benefits, both
quantified and unquantified, are the most relevant portion of the analysis for purposes
of the appropriate and necessary finding. Therefore, in evaluating the pertinent impacts
of this proposed action, EPA has focused on the target pollutant impacts. EPA has

868 FR 58366
?68 FR 58366
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proposed to conclude that the quantifiable portion of the target HAP benefits are not
even moderately commensurate with the compliance cost of the rule, as the difference
between costs and HAP benefits is substantial using either discount rate.

18. In determining it was no longer “appropriate and necessary” to regulate utilities under
Section 112 in EPA’s 2018 proposed revision to the Supplemental Cost Finding for the
Mercury and Air Toxics Standards —

a. Did EPA use any data beyond what was included in the 2011 MATS Regulatory
Impact Analysis? If so, please describe it. If not, why not?

EPA’s proposed action utilizes information from the 2011 Regulatory Impact
Analysis (RIA) as well as an updated comparison of costs and target
pollutant benefits in a memorandum to the rulemaking docket. The bases for
EPA’s proposed Reconsideration of the 2016 Supplemental Finding and
Residual Risk and Technology Review are provided in the notice of proposed
rulemaking (NPRM) signed on December 27,2018, and in the supporting
documents which will be available in Docket No. EPA-HQ-OAR-2018-0794.
In the meantime, the signed NPRM and an accompanying factsheet and
memorandum on compliance costs, hazardous air pollutant (HAP) benefits,
and ancillary co-pollutant benefits are available at:
https://www.epa.gov/mats/regulatory-actions-final-mercury-and-air-toxics-
standards-mats-power-plants. EPA expects to receive comments on a
number of related issues upon publication of the NPRM in the Federal
Register, and it will respond to these comments as part of any final action.

The NPRM notes that the MATS RIA accounts for all the monetized and
unquantified benefits of the rule, and the EPA’s proposed approach to the
cost-benefit analysis in the RIA does not discount the existence or importance
of the unquantified benefits of reducing HAP emissions. After fully
acknowledging the quantified benefits of reducing HAP emissions, the EPA
proposes to conclude that substantial and important unquantified benefits of
MATS are not sufficient to overcome the significant difference between the
monetized benefits and costs of this rule. The EPA has provided an updated
comparison of costs and target pollutant benefits in a memorandum to the
rulemaking docket. The actual costs and benefits of the MATS rule may
differ from the EPA’s analysis. However, as explained in the accompanying
memorandum, given that the CAA section 112(n)(1)(A) finding is a threshold
analysis that Congress intended the Agency would complete prior to
regulation, the EPA believes it is reasonable for purposes of this
reconsideration to rely on the estimates projected prior to the rule’s taking
effect, i.e., the estimates of costs and benefits calculated in the 2011 RIA. In
addition, even assuming that actual costs and benefits differed from
projections made in 2011, given the large difference between target HAP
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benefits and estimated costs, the outcome of the Agency’s proposed finding
here would likely stay the same.

Did EPA consider updating the costs estimate to reflect the actual installation and
operating costs required to meet MATS or consider accounting for costs already
incurred by the utility industry? If so, why was this information not included in
the proposal? 1If not, why not?

As noted above, EPA’s proposed action utilizes information from the 2011
Regulatory Impact Analysis (RIA) as well as an updated comparison of costs
and target pollutant benefits in a memorandum to the rulemaking docket.
The actual costs and benefits of the MATS rule may differ from the EPA’s
analysis. However, as explained in the accompanying memorandum, given
that the CAA section 112(n)(1)(A) finding is a threshold analysis that
Congress intended the Agency would complete prior to regulation, the EPA
believes it is reasonable for purposes of this reconsideration to rely on the
estimates projected prior to the rule’s taking effect, i.e., the estimates of costs
and benefits calculated in the 2011 RIA. In addition, even assuming that
actual costs and benefits differed from projections made in 2011, given the
large difference between target HAP benefits and estimated costs, the
outcome of the Agency’s proposed finding here would likely stay the same.

Did EPA consider updating the benefits data to include the best available science?
If not, why not? If so, why was this information not included in the proposal?

As noted above, EPA’s proposed action utilizes information from the 2011
Regulatory Impact Analysis (RIA) as well as an updated comparison of costs
and target pollutant benefits in a memorandum to the rulemaking docket.
The actual costs and benefits of the MATS rule may differ from the EPA’s
analysis. However, as explained in the accompanying memorandum, given
that the CAA section 112(n)(1)(A) finding is a threshold analysis that
Congress intended the Agency would complete prior to regulation, the EPA
believes it is reasonable for purposes of this reconsideration to rely on the
estimates projected prior to the rule’s taking effect, i.e., the estimates of costs
and benefits calculated in the 2011 RIA. In addition, even assuming that
actual costs and benefits differed from projections made in 2011, given the
large difference between target HAP benefits and estimated costs, the
outcome of the Agency’s proposed finding here would likely stay the same.
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19. Under the George W. Bush Administration, EPA stated that “benefits calculations relying
solely on IQ decrements are likely to underestimate the benefits to cognitive functioning of
reduced mercury exposures.”'® Do you agree with this statement? If so, why? If not, why
not?

As explained in detail in the signed NPRM, it is well known that certain benefits of HAP
reductions are not quantifiable. We nevertheless give appropriate consideration to
unquantifiable benefits in the NPRM.

20. In a recent residual risk proposal, EPA has stated “any reduction in HAP emissions would be
expected to provide health benefits in the form of improved air quality and less exposure to
potentially harmful chemicals.”!! Does this statement apply to reductions in HAPs for all
Section 112 listed source categories, including EGUs? If not, why not? If so, why?

Please list all the acid gases, heavy metals, and other hazardous air pollutants (by name) that
are emitted by electric generating units that contribute to particulate matter pollution. If
reducing these HAPs also reduces particulate matter, wouldn’t reducing particulate matter be
a direct benefit of the regulation, not a co-benefit?

Information responsive to your questions may be found in the notice of proposed
rulemaking and in the supporting documents which will be available in Docket No.
EPA-HQ-OAR-2018-0794. In the meantime, the signed NPRM and an accompanying
factsheet and memorandum on compliance costs, hazardous air pollutant (HAP)
benefits, and ancillary co-pollutant benefits are available at:
hitps://www.epa.gov/mats/regulatory-actions-final-mercurv-and-air-toxics-standards-
mats-power-plants. The MATS rule requirements to limit emissions of mercury and
other HAP are discussed on pages 41 — 51 of the .pdf version of the NPRM currently
available at the link.

10 EPA, Regulatory Impact Analysis of the Clean Air Mercury Rule, (March 2005)
https://www3.epa.gov/airtoxics/utility/ria final.pdf.
1183 FR 46262
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21. In 2003, then-EPA Assistant Administrator for Air and Radiation Jeff Holmstead testified
before the House Energy and Commerce Committee on the difficulty of quantifying the
benefits of reducing air toxic emissions from power plants, saying: “These estimates [for
Clear Skies] do not include the many additional benefits that cannot currently be monetized
but are likely to be significant, such as human health benefits from reduced risk of mercury
emissions, and ecological benefits from improvements in the health of our forests, lakes, and
coastal waters.”!? Is this also true for MATS?

As explained in detail in the signed NPRM, it is well known that certain benefits of HAP
reductions are not quantifiable. We nevertheless give appropriate consideration to
unquantifiable benefits in the NPRM.

22. EPA has tried to bridge the air toxic data gaps to better monetize benefits through various
stakeholder workshops over the years. The latest workshop in 2009 concluded that
monetizing all air toxic benefits is still not possible, making a cost benefit analysis “difficult”
to do for any action involving hazardous air pollutants. Finding that, “[F]or many chemicals
on the [Clean Air Act hazardous air pollutant] list, the information on potential health effects
is so limited that quantitative benefits analysis is not feasible...This lack of information is in
contrast to the criteria air pollutants for which there is extensive human exposure or
epidemiological data on the health effects at ambient-exposure levels...characterizing the
health effects of air toxics at ambient levels can be subject to a very high level of uncertainty;
thus, using these health effects in economic benefits assessment is difficult.”!* Do you agree
that monetizing all air toxic benefits is still not possible and “using these health effects in
economic benefits assessment is difficult” if not impossible? If not, why not? If so, why?

EPA continues to work to quantify and monetize key costs and benefits for its
regulations. Information on economic and cost analysis for air pollution regulations,
including monetization of costs and benefits, is available at:
https://www.epa.gov/economic-and-cost-analysis-air-pollution-regulations. Additional
information responsive to your questions may be found in the notice of proposed
rulemaking (NPRM) signed on December 27, 2018, and in the supporting documents
which will be available in Docket No. EPA-HQ-OAR-2018-0794. In the meantime, the
signed NPRM and an accompanying factsheet and memorandum on compliance costs,
hazardous air pollutant (HAP) benefits, and ancillary co-pollutant benefits is available
at: https://www.epa.gov/mats/regulatorv-actions-final-mercury-and-air-toxics-
standards-mats-power-plants.

12 statement of EPA Assistant Administrator Jeff Holmstead, Hearing Before the U.S. House of Representatives
Energy and Air Quality Subcommittee of the House Energy and Commerce Committee entitled “The Clear Skes
Initiative: A Multipollutant Approach to the Clean Air Act,” (July 8, 2003},
https://archive.epa.gov/ocir/hearings/testimony/108 2003 2004/web/pdf/2008 0708 jh.pdf.

13 Gwinn et al, “Meeting Report: Estimating the Benefits of Reducing Hazardous Air Pollutants—Summary of 2009
Workshop and Future Considerations,” Environ Health Perspectives. 2011 Jan; 119(1): 125-130,
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3018491/.
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23. Do you agree with the American Academy of Pediatrics, which has stated there is no safe
level of mercury exposure for children in the womb? If not, why not?

It should be recognized, as a fundamental threshold matter, that under Clean Air Act
section 112, EPA’s general obligation when analyzing existing MACT standards with
regard to the regulation of hazardous air pollutant emissions, including mercury
emissions from EGUs, is, under the residual risk provision in 112(f)(2), to provide an
ample margin of safety to protect public health. The D.C. Circuit Court of Appeals has
held that EPA is not obligated to establish “zero-risk” standards under section 112,
NRDCv. EPA, 824 F.2d 1146, 1152 (D.C. Cir. 1987). EPA’s proposal explains why EPA
believes that the existing MATS standards do provide an ample margin of safety to
protect public health, see especially page 103 of the .pdf version available at
hitps://www.epa.gov/mats/regulatory-actions-final-mercury-and-air-toxics-standards-
mats-power-plants.

For information on the health effects of mercury exposures, please see EPA’s
website: hittns://www.epa.cov/mercurv/health-effects-exposures-mercury,

Further information responsive to your question as to EPA’s assessment of the
pediatric health impacts of mercury exposure may be found in the NPRM signed on
December 27, 2018, and in the supporting documents which will be available in Docket
No. EPA-HQ-OAR-2018-0794. In the meantime, the signed NPRM and an
accompanying factsheet and memorandum on compliance costs, hazardous air
pollutant (HAP) benefits, and ancillary co-pollutant benefits is available at:
hitps://www.epa.gov/mats/regulatory-actions-final-mercurv-and-air-toxics-standards-
mats-power-plants. Additional information on economic and cost analysis for air
pollution regulations, including monetization of costs and benefits, is available at:
hitps://www.epa.gov/economic-and-cost-analysis-air-pollution-regulations.

24. According to EPA’s 2018 Supplemental Cost Finding proposal, EGUs emitted 29 tons of
mercury annually prior to the implementation of the rule. What populations were most
susceptible to mercury exposure and is mercury easily removed from the environment once it
gets into the environment?

How someone's health may be affected by an exposure to mercury depends on a
number of factors: the form of mercury (for example, methylmercury or elemental
(metallic) mercury); the amount of mercury in the exposure; the age of the person
exposed (the fetus is the most vulnerable); how long the exposure lasts; how the person
is exposed — breathing, eating, skin contact, etc.; and the health of the person exposed.
For more information on the health effects of mercury exposures, please see EPA’s
website: hitps://www.epa.gov/mercury/health-effects-exposures-mercury. More current
information on mercury emissions can also be found in EPA’s National Emissions
Inventory at: htips://www.epa.gov/air-emissions-inventories.
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25.

26.

27.

Are there states in which utilities may no longer seek rate recovery from public utility
commissions for the capital costs and/or operating costs of air pollution control equipment
for which there is not a legal requirement to operate that equipment? If so, please identify
the states.

Because EPA is not the national energy regulator, it does not compile such information.
I suggest seeking information from the Department of Energy, the Federal Energy
Regulatory Commission, or state public utility commissions themselves. However, if this
question is directed at our MATS proposal, we do not believe it will remove the legal
requirement for the equipment.

Are there states in which public utility commission rules or practices allow ratepayers or any
third parties to mount challenges to power plant company rate recovery from public utility
commissions for the capital costs and/or operating costs of air pollution control equipment
for which there is not a legal requirement to operate that equipment? If so, please identify the
states.

Because EPA is not the national energy regulator, it does not compile such information.
I suggest seeking information from the Department of Energy, the Federal Energy
Regulatory Commission, or state public utility commissions themselves. However, if this
question is directed at our MATS proposal, we do not believe it will remove the legal
requirement for the equipment.

Can you identify all third parties who urged the agency, or OMB, not to propose to rescind
the "appropriate and necessary" finding or the MATS rule? In particular, please identify the
positions urged by the Edison Electric Institute; Utility Air Regulatory Group; the American
Public Power Association; the National Rural Electric Cooperative Association; the Clean
Energy Group; any electric utility company; any state or local air pollution con trol agency or
their associations; any public health or environmental non-governmental organization. Which
groups supported the proposed changes?

EPA expects that